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Dear Mr. Gans:

The Sixth Circuit’s opinion in Robinson v. FHFA, 2017 WL 5623344 (6th Cir.
Nov. 22, 2017), breaks no new ground. The decision essentially mirrors the
arguments previously adopted by the majority in Perry Capital v. Mnuchin, 864 F.3d
591 (D.C. Cir. 2017), and persuasively rebutted by Judge Brown in dissent.

Like the Perry Capital majority, Robinson read out of HERA any
conservatorship duty to preserve assets or restore the Companies to soundness, but
ignored the many statements by FHFA’s senior leadership acknowledging the
mandatory nature of FHFA’s restorative statutory mission. See Pls. Br. 21-22.
Robinson also failed to address the nondelegation problem created by interpreting
HERA to permit FHFA to do literally anything with the Companies’ assets. Id. at
26-28. Contrary to the Sixth Circuit’s ruling, HERA confers on FHFA a limited set
of enumerated powers that the agency may not exceed, and pillaging the Companies’
balance sheets is not among them.

The Sixth Circuit also erred in ruling that Section 4617(b)(2)(J) permits FHFA
as conservator to act in its own “best interests” without regard to HERA'’s
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specification of FHFA’s conservatorship authorities. Far from a freestanding
conferral of additional, unbounded power, this provision limits FHFA’s authority by
requiring it to make a “best interests” determination before taking actions otherwise
“authorized by” HERA. FHFA has never claimed to have made any such finding
with respect to the Net Worth Sweep. Robinson’s more expansive reading of Section
4617(b)(2)(J) makes Section 4617(b)(2)(D) and much of the rest of the statute
surplusage, violates the canon that the specific governs the general, and hides an
elephant in the mousehole of a provision that purports to only confer “incidental”
powers. For these and the other reasons canvassed in Plaintiffs’ briefs, Robinson and
Jacobs v. FHFA, 2017 WL 5664769 (D. Del. Nov. 27, 2017), apply Section 4617(f)
far too broadly. (Jacobs is also far afield because it involved state-law claims
alleging that Treasury’s stock is void under state law, not federal APA claims
alleging that FHFA and Treasury exceeded their authority under HERA.) This Court
should instead follow Judge Brown’s dissent.

Respectfully submitted,

/s/ Charles J. Cooper
Charles J. Cooper

Counsel for Appellants

cc: Counsel of Record (by ECF)
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