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Dear Mr. Cayce:

We write to notify the Court of a new decisidnatti v. FHFA, 2018
WL 3336782 (D. Minn. July 6, 2018) (appeal filedyddiO, 2018), that is
directly relevant to this appeal. Bmatti, GSE stockholders sued to vacate
the Third Amendment on the ground, among otheet,RRIFA’s structure is
allegedly unconstitutional because FHFA has a sibgtector removable
only for cause. Th8hatti court dismissed the claim, holding that (1) the
plaintiffs lacked standing, and (2) even if theyl lséanding, their challenge
failed on the merits.

TheBhatti plaintiffs, like Appellants here, lacked standiogassert
the removal-restriction claim because they “carstmiw either causation or
redressability.” Bhatti at *5. “The problem with plaintiffs’ claims is
glaring: there is no causal connection betweem ih@ry—a Third
Amendment that (in plaintiffs’ view) is too favoralto the Executive
Branch—and the lack of Executive Branch influengerdHFA.” Bhatti at
*4; see FHFA Br. 40-41. Likewise, the court found “extreiyn
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problematic” the notion that “vacatur of the ThAxdendment is an
appropriate remedy” for a removal-restrictions wlaand further that “[i]t
simply makes no sense to argue . . . that incrggmiesidential control will
cause FHFA to reject the Third AmendmenBhatti at *5 & n.2. The court
also rejected the same arguments and distinguibieesame cases that
Appellants rely upon here for the proposition tteafisation is unnecessary
for them to have standingCompare Bhatti at *5, with Appellants’ Reply
Br. 1-2.

The court also held that even if plaintiffs hadhsliag, FHFA's
structure is constitutionalBhatti at *5-8;see FHFA Br. 46-55. The court
rejected plaintiffs’ attempt to distinguish FHFAssgle-director structure
from the multi-member commissions repeatedly apgdanprecedent,
observing that the Supreme Court has never endstggda distinction and
that there is no reason “to believe that a singlectbr is less accountable to
the President than a multimember bodfHatti at *6.

Bhatti confirms that the district court in this case atsorectly
dismissed Appellants’ constitutional claim.

Respectfully submitted,

/sl Howard N. Cayne
Howard N. Cayne

Counsel for Appellees Federal
Housing Finance Agency and
Melvin L. Watt

Enclosure
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Scott G. KnudsomandMichael M. SawersBRIGGS AND MORGAN, P.A., for plaintiffs.

Robert J. KaterbergHoward N. Cayngand Asim Varmgag ARNOLD & PORTER KAYE SCHOLER LLP;Mark A.
JacobsonKarla M. Vehrs and Christopher ProczkoLINDQUIST & VENNUM LLP, for defendants Federal Hsing
Finance Agency and Melvin L. Watt.

Robert Charles Merritt, UNITED STATES DEPARTMENT OBUSTICE; Craig R. Baung UNITED STATES
ATTORNEY’S OFFICE, for defendant Department of #reasury.

ORDER

Patrick J. SchiltzJnited States District Judge

*1 Plaintiffs are shareholders in the Federal Natibf@rtgage Association (commonly known as “Fanniae¥or “Fannie”)
and the Federal Home Loan Mortgage Corporation feonty known as “Freddie Mac” or “Freddie”). Faned Freddie
(collectively, “the Companies”) are federally clemdd, for-profit, publicly traded corporations ttaae in the business of
purchasing and guaranteeing mortgages and bunthiem into securities. Both companies are reguléediefendant
Federal Housing Finance Agency (“FHFA").

In 2008, in the midst of the Great Recession, Fhifgced Fannie and Freddie into conservatorship—taer acting in its
capacity as conservator on behalf of the CompaRidBA entered into preferred stock purchase agrees{dPSPAS”) with
the United States Department of the Treasury (“Sueg). Under the PSPAs, Treasury made billionglafars available to
Fannie and Freddie in exchange for shares of threp@nies’ stock. Over the years, the parties amettied®SPASs from
time to time. In August 2012, FHFA and Treasury adesl the PSPAs for the third time in order to redtire the
calculation of dividends to be paid to Treasurydeinthis Third Amendment (which is still in effec§annie and Freddie
pay a quarterly dividend to Treasury that is roygigual to the amount by which their net worth exisezero.

The Third Amendment is deeply unpopular among sohtlee Companies’ shareholders, and they have hadhat least two
waves of lawsuits in an attempt to undo it. Thetfivave of litigation attacked the Third Amendméirectly. When that
wave largely failed, shareholders launched a seamake of litigation (including this lawsuit). In ¢hsecond wave of
litigation, shareholders are attacking the Third eliment indirectly by challenging the legality dfifFA itself—hoping

that, by killing the tree, they can kill one of ftsits. Plaintiffs in this particular lawsuit chh@hge the structure of FHFA
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(specifically, the fact that it is headed by a féndjirector who can be removed only for cause)inBf&s also challenge the
way that FHFA is funded and limitations on judigiaview of FHFA'’s actions as conservator. Plaistftirther challenge the
length of the term that was served by an actingcttr of FHFA. And finally, plaintiffs challenge @gress’s grant of
conservatorship powers to FHFA.

This matter is before the Court on defendants’ amstito dismiss and plaintiffs’ motion for summanggment. For the
reasons that follow, defendants’ motions are gdardaad plaintiffs’ motion is denied.

I. BACKGROUND

A. Regulatory Structure

Fannie and Freddie are for-profit, stockholder-adviterporations whose activities include purchasmgaranteeing, and
securitizing mortgages originated by private lesdém. Compl. § 10. From 1992 until 2008, the Conigswere regulated
by the Office of Federal Housing Enterprise Overs{fOFHEO”). Am. Compl. § 13.

In July 2008, after the subprime mortgage crisggered the Great Recession, Congress passed trsingand Economic
Recovery Act ("HERA"),Pub. L. 110-289, 122 Stat. 26%duly 30, 2008). Am. Compl. 1 7, 14, 25. HERA bbshed
FHFA as the successor to OFHEO. Am. Compl. 11 7.124J.S.C. § 4511Congress established FHFA because it found
that “more effective Federal regulation is neededetuce the risk of failure” of Fannie and Fredd2 U.S.C. § 4501(2)
Under HERA, FHFA is responsible for overseeing‘fhreidential operations” of Fannie and Freddie anslueing that they
operate “in a safe and sound manner” consisteht twi public interest; that they “ ‘foster liquiefficient, competitive, and
resilient national housing finance markets”; andttthey have “adequate capital and internal cantrd2 U.S.C. §
4513(a)(1)

*2 FHFA is headed by a single director nominatechigyRresident and confirmed by the Senk2eU.S.C. § 4512(ajb)(1).
The director serves a term of five years but careb®ved by the President for causke.§ 4512(b)(2) FHFA also has three
deputy directors appointed by the directdr.§ 4512(c)(e). If the director leaves office or is incapacitatedore his or her
term concludes, the President must designate ortbeothree deputies to serve as acting directoit ansuccessor is
appointed or the director returid. § 4512(f)

HERA gives FHFA the authority to place Fannie anmeéddie into a conservatorship or receivership unciEntain
circumstances “for the purpose of reorganizingabditating, or winding up the affairs” of the Commges.12 U.S.C. §
4617(a)(2) Upon appointment as conservator or receiver, Fid&éceeds to “all rights, titles, powers, and feges of the
regulated entity, and of any stockholder, officar director of such regulated entity with respecthte regulated entity and
the assets of the regulated entity]d’ § 4617(b)(2)(A) When FHFA acts as a conservator, the agencyas.‘nsubject to
the direction or supervision of any other agencthefUnited States ...Itl. § 4617(a)(7)In addition, HERA limits the extent
to which courts may “take any action to restrairafbect the exercise of powers or functions of [fRldFA] as a conservator
.2 1d 84617()

FHFA is independently funded from annual assesssnemposed on Fannie and Freddie—assessments th&hatr ...
construed to be Government or public funds or gmmted money.12 U.S.C. § 4516(aff)(2).
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B. FHFA Directors

Pursuant to statute, FHFA's first director was Jarmeckhart, who at the time of the enactment of ABRas serving as
director of OFHEO. Am. Compl. § 48¢ge alsdl2 U.S.C. § 4512(b)(5)Lockhart resigned as FHFA director in August 2009
Am. Compl. T 42. President Obama then designatpdtgelirector Edward DeMarco to serve as actingaiar. Am.
Compl. 1 43. In November 2010, President Obama mated Joseph Smith, Jr., to serve as FHFA direétor.. Compl.
44. The Senate failed to confirm Smith, however.. &ompl. § 44. In May 2013, President Obama norathMelvin Watt

to serve as FHFA director. Watt was confirmed by 8enate on December 10, 2013 and sworn into asficdanuary 6,
2014. Am. Compl. 1 44.

C. The Conservatorship and the PSPAs

As noted, FHFA placed Fannie and Freddie into amasership on September 6, 2008. Am. Compl. 1 2& fext day,
Fannie and Freddie (acting through their consery&tdFA) entered into the PSPAs with Treasury. Aompl. 1 31. Under
the original PSPAs, Treasury committed to provigeta $100 billion to each Company to ensure thahdtntained a
positive net worth. Am. Compl. { 32. For any quaite which a Company’s liabilities exceeded itsedassthe PSPAs
authorized the Company to draw on Treasury’'s comnit up to the amount of the shortfall. Am. ConfpB2. In return,
Treasury received a million shares of senior pretestock in the Companies and warrants entitling purchase up to 79.9
percent of the Companies’ common stock at a noninee. Am. Compl. 11 34-35. By operation of lawedsury’s right to
purchase common stock in the Companies expiredemember 31, 2009. Am. Compl. T 30.

Treasury's preferred stock has a liquidation pefee of $1 billion, which increases by one dollar évery dollar the
Companies draw on Treasury's funding commitment. @ompl. § 35. In the event of liquidation, Tregswill be entitled
to recover the full amount of its preference befamg other stockholder receives payment. Am. Cofb. Treasury is also
entitled to receive dividends, which, under th@iodl PSPAs, the Companies could elect to pay bseasing the amount of
the liquidation preference. Am. Compl. 1 36-37.

*3 The PSPAs have been amended several times. In2D2§, the parties doubled Treasury’s funding comaitt from
$100 billion to $200 billion. Am. Compl. 1 41. Inebember 2009, the parties increased the fundingnibnent even more,
establishing a formula that permits Treasury's fagdcommitment to exceed $200 billion. Am. Compl42] Finally, in
August 2012, the parties entered into the Third Admeent, which is the focus of this litigation. A@ompl. § 55.

The Third Amendment replaced the fixed-rate anduatlend to which Treasury was entitled—and whiokild be paid by
increasing Treasury's liquidation preference rathan with cash—with a quarterly cash dividend ¢qoahe amount by
which the Companies’ net worth exceeds zero, lesspéal buffer that decreases over time (and remelero in 2018). Am.
Compl. § 55. Plaintiffs refer to this dividend r@gment as the “Net Worth Sweep.” Am. Compl. T 55.

The conservatorship in general and the Third Amesrdmn particular are bitterly opposed by plaistifand other
shareholders participating in the second wave géllattacks designed to undo the Third Amendmemrtoiding to
plaintiffs, the conservatorship and the Third Ameeat were parts of a nefarious plot to seize cbofréannie and Freddie
and operate them for the exclusive benefit of #aefal government. Am. Compl. { 28. Plaintiffs mlahat Fannie and
Freddie did not need the hundreds of billions dfads of financing that Treasury provided to then@anies during the
Great Recession. To the contrary, plaintiffs claine Companies were always in a strong financialtjpm and could have
weathered the Great Recession by raising additicaygital through the financial markets. Am. Confjjl.25-29. Plaintiffs’
assertion that Fannie and Freddie could have readasnlvent without the help of the federal governnis dubioussee,
e.g.,Perry Capital LLC v. Mnuchin864 F.3d 591, 598-602 (D.C. Cir. 201@#gts. for cert. deniedl38 S. Ct. 978 (2018)
(Nos. 17-578, 17-580, 17-591), but the Court isumegl to treat it as true at this stage of thgdition.

Plaintiffs filed this action in June 2017 againdiHA, its director Melvin Watt, and Treasuryn their first amended
complaint, plaintiffs assert five claims: (1) tHatiFA’s single-director leadership structure is umstd@utional; (2) that, even
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if the single-director structure is itself constitmal, it is unconstitutional when combined witther features insulating
FHFA from congressional and judicial review; (3}iag director Edward DeMarco’s tenure was uncouastihally long; (4)
FHFA’s conservatorship powers violate the non-datieg doctrine; and (5) in the alternative, if FHRBA&ts in a private
capacity as conservator, then its powers violageptivate nondelegation doctrine. The goal of fithese attacks is bringing
about the demise of the Third Amendment.

Plaintiffs bring only official-capacity claims ageit Watt. Where applicable, the Coanteferences to FHFA should be unders
to include Watt.

II. ANALYSIS

A. Standard of Review

FHFA moves to dismiss Counts | and Il of plaintifisst amended complaint for lack of jurisdicti@md, alternatively, for
failure to state a claim. FHFA also moves to disn@ounts Ill, IV, and V for failure to state a chai Treasury moves to
dismiss all counts for failure to state a claim.

In reviewing a motion to dismiss for lack of juristion underfFed. R. Civ. P. 12(b)(1pa court must first determine whether
the movant is making a “facial” attack or a “fadtuattack. Branson Label, Inc. v. City of Branson, M@93 F.3d 910, 914
(8th Cir. 2015) In analyzing a facial attack, the Court “ressitself to the face of the pleadings and the nawing party
receives the same protections as it would defenaiianst a motion brought undeule 12(b)(6) Osborn v. United States
918 F.2d 724, 729 n.6 (8th Cir. 199@jtation omitted). As FHFA did not submit any maals outside of the complaint in
support of its motion, the agency appears to bentimoy a facial attack on the Court’s jurisdictiorhe Court therefore
proceeds as it would undeed. R. Civ. P. 12(b)(6)

*4 |n reviewing a motion to dismiss for failure t@at& a claim unddfed. R. Civ. P. 12(b)(6p court must accept as true all
of the factual allegations in the complaint andwdedl reasonable inferences in the plaintiff's favaten v. Scottsdale Ins.
Co, 511 F.3d 818, 820 (8th Cir. 200@)though the factual allegations need not beitbetathey must be sufficient to “raise
a right to relief above the speculative level Béll Atl. Corp. v. Twombly550 U.S. 544, 555 (20Q7)he complaint must
“state a claim to relief that is plausible on &sd.”Id. at 570

Ordinarily, if the parties present, and the cowartsiders, matters outside of the pleadingRu&e 12(b)(6)motion must be
treated as a motion for summary judgmérd. R. Civ. P. 12(d)But the court may consider materials that aressarily
embraced by the complaint as well as any exhilitesclaed to the complaint without converting the iomtinto one for
summary judgmentMattes v. ABC Plastics, Inc323 F.3d 695, 697 n.4 (8th Cir. 2008B) this case, plaintiffs and Treasury
have submitted materials outside of the pleadifige. Court has considered the PSPAs because thesmdmeaced by the
complaint, but it has not considered any other rmasesubmitted by the parties and therefore nestctonvert defendants’
motions into motions for summary judgment.

B. Counts | and II: Separation of Powers
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In Count I, plaintiffs allege that the structureFdiFA—that is, an independent agency with a siniglector removable only
for cause—violates the President’s constitutionaiaval authority. In Count Il, plaintiffs allege atih even if the
single-director structure is itself constitutiongthat structure in combination with other featumdsFHFA violates the
principle of separation of powers. Plaintiffs arghat the appropriate remedy for these violatiansoi vacate the Third
Amendment and invalidate those provisions of HERAt make FHFA independent from the President (aittl,respect to
Count Il, independent from the legislative and giali branches as well). Defendants respond thabléintiffs lack standing
to bring these claims and (2) even if plaintiffgtsganding, these claims fail on the merits.

1. Standing

Standing is a jurisdictional requirement “rootedtlire traditional understanding of a case or comir®y” Spokeo, Inc. v.

Robins 136 S. Ct. 1540, 1547 (201d)o have standing, a plaintiff “must have (1) stéd an injury in fact, (2) that is fairly
traceable to the challenged conduct of the defendawl (3) that is likely to be redressed by a falte judicial decision.”

Id. Plaintiffs bear the burden of establishing stagdid.

At the heart of the claims made by plaintiffs inuBts | and Il is their contention that the Prestdanks sufficient control
over FHFA and, as a result, the agency is too iedéent. The injury that plaintiffs allege is theirdhAmendment, which
purportedly harms their interests as shareholdettses Companies by being too favorable to Treastwyremedy this injury,
plaintiffs ask the Court to vacate the Third Amermditand strike down the director’s tenure proteetiand, if necessary,
any other provisions that unconstitutionally insel&HFA from oversight— so that a less independéfA (that is, an
FHFA under more presidential control) may reconsidedecision to enter into the Third Amendment.

The problem with plaintiffs’ claims is glaring: Tieeis no causal connection between their injury-hadrlAmendment that
(in plaintiffs’ view) is too favorable to the Exaote Branch—and the lack of Executive Branch infloe over FHFA. Nor is
there any reason to believe that increasing Exeel8ranch influence over FHFA will somehow resaltai “revised” Third
Amendment that is less favorable to the Executirangh.

*5 The Third Amendment is part of a contract betweEirA and Treasury. Treasury is an executive departrtat is fully
under the President’s control. Thus, in a very segise, the President has already approved theé Almendment. Plaintiffs
have no coherent theory for how their injury—a tdh&mendment that, in plaintiffs’ view, is undulyviarable to the
President—could have resulted from the Presidewnbaoo little control over FHFA. Nor do plaintiffs have a cohdre
theory as to why giving the Presidendrecontrol of FHFA will lead to him renegotiating ti&ird Amendment so that it is
less favorable to himself. It simply makes no semsargue that the Third Amendment is “fairly trabke” to the lack of
presidential control or that increasing presidéntentrol will cause FHFA to reject the Third Amendnt? (Notably,
nothing would prevent the President from undoirgyThird Amendmentight nowby directing Treasury to decline to accept
the quarterly dividend payments or to negotiatea that is more favorable to FHFA.) For these orasplaintiffs cannot
show either causation or redressability and theeefannot establish standing.

2 Even this scenario assumes that vacatur of thed Thinendment is an appropriate remedy, which, asudiged below, is i

extremely problematic assumption.

Plaintiffs respond by arguing that mere speculasibaut what decision the government might havehezh the absence of
the alleged constitutional violation cannot defganding See, e.gfree Enter. Fund v. Pub. Co. Accounting Oversigtht B
561 U.S. 477, 512 n.12 (2010We cannot assume, however, that the Chairmaridudoave made the same appointments
acting alone; and petitioners’ standing does nquire precise proof of what the Board’s policiegtihave been in that
counterfactual world.”). IfFree Enterprise Funchowever, the plaintiff was seeking to enjoin #igency’s investigation into
its accounting practicetd. at 487 In those circumstances, it would be impossibteafplaintiff to prove a causal connection
between, one the one hand, the alleged separdtipmaers violation and, on the other hand, the dempecisionmaking
process that resulted in the plaintiff becoming $lubject of a formal agency investigation. Simylaih cases involving
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adjudicatory proceedings, the Supreme Court doesegoire a plaintiff to prove a causal connecti@iween the alleged
separation-of-powers violation and the result & proceedingSeelLandry v. FDIG 204 F.3d 1125, 1130-31 (D.C. Cir.
2000)(collecting cases).

This case is distinguishable. Unlike cases suchras Enterprise FunéndLandry in which it was simply impossible to
know whether an alleged constitutional error cawsedinjury, here there is no doubt that the alfegenstitutional violation

(too little presidential control over FHFA) diabt cause the alleged injury (an FHFA action that weasfavorable to the
President). Plaintiffs therefore lack standing tiospie their separation-of-powers claims.

3 Defendants also argue that plaintiffs cannot shausation because the Third Amendment was approv&tHBA during the tim

that the agency was headed by DeMarco—who, asgadiiector, alleged did not enjoy tenure protection. Because the ¢
concludes that plaintiffs lack standing and thafrgiffs would lose on the merits even if DeMarcasaprotected from termatior
without cause, the Court need not address thig.issu

2. Merits

Even if plaintiffs had standing to assert theséntda the Court would reject the claims on the n3eflthe Supreme Court
long ago held that it is constitutionally permissifor at least some officials in the Executive iBtfa to be protected from
termination except for caus8eeHumphrey’s Ex’r v. United State295 U.S. 602 (1935]rejecting separation-of-powers
attack on tenure protections for Federal Trade Ciasioners);Morrison v. Olson 487 U.S. 654 (1988]rejecting
separation-of-powers attack on tenure protectionstiependent counsel).

Plaintiffs do not dispute that the directorshipFbfFA is the type of executive office that may cawgibnally carry tenure
protections undeHumphrey's Executoand Morrison.* Instead, they argue that the FHFA director’s tenprotection,
combined with other features of the agency, undoisinally shields the director from oversight.particular, they focus on
the fact that FHFA is headed by a single direddaintiffs concede that it may be permissible tangrtenure protection to
multimember commissions, but plaintiffs argue th@nting such protection to a single director wieads an entire agency
concentrates too much power in the hands of oniegichahl.

4 To preserve their rights, plaintiffs raise the angmt thatHumphre’s Executc andMorrison should be overruled. Recogniz

that this Court does not have the power to ovethdse decisions, however, they do not seek agaimthat basis.

*6 Plaintiffs rely heavily orPHH Corp. v. CFPB839 F.3d 1 (D.C. Cir. 201YPHH 1”), in which a divided panel of the
D.C. Circuit held that tenure protection for thegée head of the Consumer Financial Protection 8u¢CFPB”) violated
the constitutional principle of separation of posvehfter an en banc rehearing, however, the D.@uttivacated the panel
decision, rejected the plaintiffs’ separation-ofygos claim, and affirmed the constitutionality bEtCFPB'’s structuresSee
PHH Corp. v. CFPB881 F.3d 75 (D.C. Cir. 2018n banc) (PHH 117).

The Court agrees with the en banc D.C. Circuitdigh opinion and finds the panel’s opinion unpassve. The core of
the panel’s reasoning can be summarized as folld¥e: purpose of separation of powers is to prdtedividual liberty;
good decisions protect individual liberty more thaad decisions; multimember commissions are mé&sdylito make good
decisions than single agency heads; thereforejmaittber commissions are constitutionally permigsiblit single agency
heads are not. The panel opinion also relies heawilthe notion that the individual members of dtimember body are
accountable to each other—which, according to t#w@el) more-or-less substitutes for their lack afcamtability to the
President.

One problem with this reasoning is that it is baseda series of debatable assumptions about thantahes and
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disadvantages of various organizational structiBesPHH II, 881 F.3d at 10{'PHH’s disputed factual premises about the
effects of agency design choices underscore thiaile véuch considerations may be useful fodder faicpmaking by
Congress, they are not grounds for courts to restiegpconstitutional removal power.”). For examplkether the quality of
decisionmaking increases with the number of detisikers is a highly debatable issue with respeeathich judges enjoy
no special expertise. But even if all of the assiong underlying the panel opinion are valid, thismoored liberty analysis
is no part of the inquiry the Supreme Court’s casgsiire[.]”Id. at 106

The Court is also not persuaded that multimembenn@igsions are constitutionally permissible becatlge members’
accountability to each other somehow substitutesadazountability to the President. Putting aside dnestion of whether
commission members are truly accountable to ealhr,otourts are not called upon to reason front principles to
determine which institutional structures will b@sotect individual liberty. The Framers have alseathde that choice: the
constitutional principle of separation of powerdawithin that framework, accountability to the §ldent through the
removal powerCf. Crawford v. Washingtqrb41 U.S. 36, 61 (2004)[T]he [Confrontation] Clause’s ultimate goal te
ensure reliability of evidence, but it is a proceduather than a substantive guarantee. It comsamat that evidence be
reliable, but that reliability be assessed in dig@alar manner: by testing in the crucible of cregamination.”). Within that
constitutional structure, the Court's task is tdedmine “whether a challenged restriction [on teenoval power] either
aggrandizes the power of another branch or impsibiysinterferes with the duty and authority of tReesident to execute
the laws.”PHH 1l, 881 F.3d at 106

Under this standard, longstanding precedent mdkes that the FHFA director is not unconstitutidpahsulated from the
President. The director can be removed by the drRresi‘for cause,”2 U.S.C. § 4512(b)(2)and the Supreme Court has
repeatedly held that for-cause removal providesdtesident with “ample authority to assure that[tffécer] is competently
performing his or her statutory responsibilities Morrison, 487 U.S. at 692The Supreme Court has never cited the fact
that an agency had multiple leaders as a reasdinting the agency’s structure constitutional. Mothere is any reason to
believe that a single director is less accountabtée President than a multimember body. The éeasihas the exact same
power of removal over the single director that heuld have over individual members of a multimembemmission.
Indeed, it may well be easier for the Presideritdiol a single director accountable. When a singlsgn is in charge, there
is no doubt about who is responsible for any dffieiction that would justify removal for cause.

*7 True, the FHFA director is appointed for a termfieé years, which means that a President who seowéy one term
could theoretically be deprived of the opportun@yappoint a director. But that fact does not dgtish this case frolAHH
Il—or, for that matter, fronMorrison, a case involving a single independent counsebiapgrl to exercise core executive
power for an indefinite amount of tim8eePHH 1, 881 F.3d at 9¢'None of the leaders of independent financialdatatpry
agencies serves a term that perfectly coincidds twét of the President, and many have longer ténars[the five-year term
of] the CFPB Director.”). In fact, one court hasetved that, on balance, this single-director sirecmay actually permit
more presidential control over the agency's dimcthan would a multimember commissi@ee CFPB viNavient Corp.
No. 3:17-CV-101, 2017 WL 3380530, at *17 (M.D. Pag. 4, 2017)(explaining that 80 percent of presidential texmils
permit the appointment of a CFPB director, whexadg 57 percent of presidential terms will permiir@sident to appoint a
controlling majority of the Federal Trade Commisgio

More fundamentally, an individual President’s ahilio control the agency through thppointmentpower is not what is
critical. Instead, what is critical is whether,dbgh theremoval power, the President retains a constitutionallgeptable
level of control over a director who has alreadgrbappointed. Undddumphrey’s ExecutoandMorrison, the answer to
that question is “yes.”

Plaintiffs also point to the fact that FHFA is fiettloutside of the normal appropriations processs thsulating the agency
from congressional oversight. To the extent thainpiffs contend that congressional oversight isessary to correct what
they view as an unconstitutional limit on the Riesit's removal power, their argument is mispladeghin, the question is
whether the President retains sufficient oversiglongressional oversight cannot substitute for ke oversight and
indeed can itself impermissibly intrude on the Exae Branch.SeeBowsher v. Synaid78 U.S. 714, 720 (198§)Under
the separation of powers established by the Fraaf¢he Constitution ... Congress may not retampgbwer of removal over
an officer performing executive functions.§gee alsa~ree Enter. Fund561 U.S. at 499-50(Qejecting the argument that
such “bureaucratic minutiae” as control over theray’s budget and funding is relevant to the ctutsbnality of limits on
the presidential removal power). Moreover, Condseshoice to limit its own budgetary oversight doest violate the
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principle of separation of powers: “Congress itsedy choose ... to loosen its own reins on publjigeaditure.... [And]
Congress may also decide not to finance a fedatay evith appropriations ....Am. Fed'n of Gov't Emps., AFL-CIO, Local
1647 v.Fed. Labor Relations Auth388 F.3d 405, 409 (3d Cir. 20Q04ge alsdNavient Corp. 2017 WL 3380530, at *16
(noting that Congress “remains free to change @\Bureau is funded at any time” and that “at I&astother independent
agencies ... operate completely outside of the abamnual appropriations process”).

Finally, plaintiffs point out that HERA limits judial review of FHFA's actions. In the Court’s viewhis too is not a
particularly relevant consideration in the contekta separation-of-powers challenge. Even if it aygudicial review of
FHFA decisionmaking is not so limited as to cremtonstitutional problem. The most severe restmsticited by plaintiffs
all relate to actions taken by FHFA when actingaa®nservator or receiveéeeAm. Compl. T 86 (citing statutes). Outside
of that context, the regulatory actions of FHFAglthe regulatory actions of most agencies, arergély reviewable under
the Administrative Procedure Ackeel2 U.S.C. § 4634see alsdl2 U.S.C. § 4623(a)b) (permitting judicial review of
challenges to certain FHFA actions on the grouhds they are “arbitrary, capricious, an abuse etmdition, or otherwise
not in accordance with applicable laws”).

*8 For all of these reasons, the Court concludes éven if plaintiffs had standing to pursue thénstamade in Counts | and
Il of their amended complaint, those claims woud én the merits.

C. Count llI: Appointments Clause

The parties agree that the FHFA director is a jpadcofficer of the United States who must be naxtgad by the President
and confirmed by the SenateeeU.S. Const. art. II, § 2, cl.;22 U.S.C. § 4512(b)(1)As described above, after the first
FHFA director resigned, President Obama designéépdty director Edward DeMarco to serve as actingctbr pursuant
to 12 U.S.C. § 4512(b)(5)

Plaintiffs do not dispute that subordinate officefso have not been confirmed by the Senate mayaige the duties of a
principal officer for a limited timeSeeUnited States v. Eatpi69 U.S. 331, 343-44 (189@kjecting claim that vice consul,
who was charged with performing the duties of tbiestl in the consul’s absence, was unconstitutipappointed because
he was not confirmed by the Senate). But plaintifiege that DeMarco’s tenure, which lasted ovarr fgears, was
unconstitutionally long. According to plaintiffdje& Constitution demands that the length of an gdifficer’s tenure must be
reasonable under the circumstances, but never tharetwo yearsSeeid. at 343(noting that vice consuls perform the
consul’s duties “for a limited time, and under spkeand temporary conditions”).

1. Justiciability

The Court agrees with FHFA that determining whetlierotherwise validly appointed acting officer s@sved for “too
long” is a non-justiciable political question. TBepreme Court has identified several circumstaircasich a dispute will
be found non-justiciable, including where theréaidack of judicially discoverable and managealtéindards for resolving
it” and where it is not possible to resolve thepdie “without an initial policy determination ofkind clearly for nonjudicial
discretion[.]"Baker v. Cary 369 U.S. 186, 217 (196Both of these concerns are implicated here.

Again, the premise of plaintiffs’ challenge is thrajudge should determine whether an acting dirdeas served for an
unreasonably long time. Plaintiffs compare theill@dmge to challenges to the validity of an offisesppointment, which
courts are capable of adjudicating. But challentgethe validity of an officer’'s appointment are it the moment of
appointment—before the officer has taken any dfiaction. Plaintiffs’ claim is quite different. €hlogic of their
constitutional claim is that DeMarco’s initial appnent was valid, and that the actions that h& early in his term were



Case: 17-20364  Document: 00514550977 Page: 9 Date Filed: 07/11/2018

ATIF F. BHATTI; TYLER D. WHITNEY; and MICHAEL F...., Slip Copy (2018)

valid.® But at some point, say plaintiffs, DeMarco'’s temibblecame unreasonably long, and the actions thtokeafter that
point were invalid. To support their argument, piidis cite opinions of the Office of Legal Counshting that an acting
officer should serve only “as long as is reasonablger the circumstanced)esignation of Acting Director of the Office of
Management and Budge?003 WL 24151770, at *1 n.2 (O.L.C. June 12, 20@®d proposing a multifactor test to
determine reasonableness, including “the Presisletiility to devote attention to the matter” andetiter the President has
“a desire to appraise the work of an Acting Dire¢t&tatus of the Acting Director, Office of Managenem Budgetl Op.
O.L.C. 287, 290 (1977).

5 In their briefing, plaintiffs attempt to raise amestatutory challenge to DeMarco’s appointmentictvithe Court discusses below.

*9 The OLC opinions on which plaintiffs rely illusteawhy the “reasonable under the circumstances’ise®t a judicially
discoverable or manageable standard. Applying stetdard would require a judge to assess the moeg of the entire
Executive Branch and the changing state of theonatctually, the world) throughout the length loé tacting officer’s
tenure to determine at what point, if ever, theyterof the officer’s service became unreasonalifes& assessments are far
outside the competency of the judiciary and wowdduire delving into areas—such as “the Presideatiiity to devote
attention to the matter” and his “desire to apmrafee work of an Acting Director"—that are not nadiy the subject of
judicial inquiry. Moreover, these assessments wawadlve “initial policy determination[s] of a kindlearly for nonjudicial
discretion.”

Critically, these assessments can only be donespectively, which would throw the functioning dfet government into
intolerable uncertainty. Because the conditionsearwehich an acting officer serves are continualigroging, it would be
impossible to know, in advance, how long those @mr s would justify an acting officer’'s continuasgrvice. Nor would it
even be possible—as conditions fluctuate from daglaty, week to week, month to month—to contemparasly identify
the moment at which the acting officer’s tenureanee too long. The passage of yet more time woulddoessary to put
those changes in perspective.

As a result, none of those who had business beforngere being affected by the agency—not privatéividuals, not
businesses, not other governmental agencies, mabers of Congress, not even the President himsetitHdvhave any way
of knowing whether the acting officer who was hegdhe agency had lost his or her authority tooadhe agency’s behalf.
Instead, they would have to order their affairshvitie knowledge that, at some point years latgudge acting with the
benefit of hindsight might pronounce the lengththre# tenure unreasonable and pick an essentiallyrasbpoint beyond
which the officer’s actions will be deemed invalidhis is no way to run a governmeft. Vieth v. Jubelirer541 U.S. 267,
278 (2004)(plurality opinion) (addressing justiciability arekplaining that, while “[[Jaws promulgated by thegislative
Branch can be inconsistent, illogical, and ad hotaw pronounced by the courts must be principtatipnal, and based
upon reasoned distinctions”).

The facts of this case illustrate the problem. Asadibed above, the first FHFA director resignedvirgust 2009, thereby
triggering the designation of DeMarco as actingdior. At that point, Fannie and Freddie had be®teuconservatorship
for nearly a year and Treasury's funding commitniead recently doubled from $100 billion to $200idil. Just over a year
after DeMarco’s appointment, President Obama senbraination to the Senate, but the Senate failedctoand the
nomination was returned to the President on Decer2®e2010. Am. Compl. § 44. In May 2013, Presid®@bama made
another nomination, which stalled in the Senatenfiare than seven months until the Senate finallgd/do confirm on
December 10, 2013. Am. Compl. 1 44.

Plaintiffs allege that, by the time that the Thikchendment was adopted in August 2012, DeMarco'sreeimad become
unreasonable. But consider the circumstances fdeiieA in August 2012: The agency was charged wdttmiaistering “the
largest conservatorships in U.S. history,” Am. Cbonfpl9, over two companies that dominated the ingusarket—the
recent collapse of which had triggered the mosbgsreconomic crisis since the Great Depressions@ltompanies were
also the beneficiaries of hundreds of billions ofi@'s in governmental financing. Whether at thainpno acting director
was needed is the type of judgment call that thecjary is not equipped to make. Nor is the judigiequipped to litigate the
guestion whether the President had the abilitygwotk attention to the matter between December 20@0May 2013.
Indeed, it is difficult to imagine what such litig@n would look like or how the normal tools of divery would operate.
(“Mr. President, | see that you spent two hours tingewith the ambassador from Aruba on March 23.skifait more
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important for you to devote attention to the aaof the FHFA?")

*10 Plaintiffs point to other timing-based constitmiéd challenges, contending that such challengescapmable of
adjudication. But the cases to which they pointdistinguishable. For example, MLRB v. Noel Canninghe Court held
that a break of less than ten days is presumptteelghort to fall within the meaning of “recess"the Recess Appointments
Clause134 S. Ct. 2550, 2566-67 (2014)nlike the reasonableness of DeMarco’s tenureieler, the meaning of “recess”
is a static question of law that is capable of pective determinatioh.

6 It is true that the Supreme Court “[left] open thessibility that some very unusual circumstaneerational catastrophe,

instance, that renders the Senate unavailable hils dor an urgent responseeuld demand the exercise of
recess-appointment power during a shorter bred&e! Canning134 S. Ct. at 256 Buch drastic conditions are not necessai
the appointment of an acting officer, howevef.Eaton 169 U.S. at 331-3@lescribing circumstances under which Eaton ar
successor vice consul performed the duties of thewud). Moreover, the question whetherevent is sufficiently catastrophic
permit a recess appointment during a shorter kadaks, and can be resolved, at the time of theiafopent.

Plaintiffs also citeMorrison andEdmond v. United State§20 U.S. 651 (1997%or the proposition that courts consider the
length of an officer’s tenure as a factor in defaing whether the officer is principal or inferidut neither of those cases
involved a retrospective consideration of a paldicwofficer’'s tenure in light of the conditions werdwhich he served;
instead, they prospectively considered the lengttinte generally permitted by statute for the affidvioreover, neither of
the cases actually placed much significance otetigth of the officer’s tenurdorrison found that the independent counsel
was an inferior officer despite the fact that adeipendent counsel serves for an indefinite tisherrison, 487 U.S. at 671
As Edmondexplained,Morrison characterized the independent counsel’'s officéligsted in tenure” to denote, not a
particular length of time, but rather an “appoirgjm] essentially to accomplish a single task [atehd of which] the office
is terminated."Edmond 520 U.S. at 661quotingMorrison, 487 U.S. at 672alterations in original). And iEdmonditself,
the Court essentially treated any temporal facsoirr@levant, finding that the officers in questiarre inferior despite the
fact that they weraot “limited in tenure” as that phrase was useiorrison. Id.at 661, 666. Neither of these cases indicate
that a court should engage in a freewheeling, -#fteifact assessment of the reasonableness ofieufar officer’s tenure.

It is true that, inEaton the Supreme Court explained that the vice consuld constitutionally exercise the duties of the
consul in part because the vice counsel was “cllavgth the performance ... for a limited time, amuder special and
temporary conditions ...Eaton 169 U.S. at 343But this was simply a general description of¢lfeumstances under which
a vice consul is authorized to perform the dutiea consul, not a comment on the length of theiqaetr vice consul’s
tenure in that case or the conditions under whelsdrved. Indeed, Eaton (the vice consul who peeddrthe consul’s duties
for nearly a year) was himself succeeded by anotizer consul.ld. at 332-33 The Supreme Court seemed untroubled by
that fact; it did not even mention the total lengfhtime during which there was no Senate-confirmedsul, much less
discuss the length of Eaton’s tenure in its analgsiexplain why the length of his tenure was dtrtginally permissible. In
short, the Supreme Court was not asked to decide-diahnot decide—how long an inferior officer magrform the duties
of a principal officer.Eaton is not at odds with the Court’s conclusion thaaimpiffs’ “reasonableness” standard is
non-justiciable.

*11 Plaintiffs seek to get around the justiciabilitpblem by proposing a ceiling of two years on aatyng officer’s tenure.
They point out that this is the maximum possiblentéor an officer appointed under the Recess Appuoamts Clause and
argue that it would be anomalous for the Presittebe able to evade this limit through the appogritof acting officers.

The problem for plaintiffs is that recess appoiatage not analogous to acting officers. When makingcess appointment,
the President has unlimited authority; he can agpanyone of his choosing with no oversight whateoeThis power
extends even beyond the Executive Branch to inchrtiele Ill judgeshipsSeeEvans v. Stephen387 F.3d 1220, 1222-24
(11th Cir. 2004) Thesolelimit on this extraordinary authority over twothfe three branches of government is temporal.

The same cannot be said of acting officers. Cosgtess the power to control the President’s choiteaating

officers—which, by their very nature, are limitexithe Executive Branclgee, e.g5 U.S.C. § 334%Vacancies Reform Act
provision limiting who may be appointed as actiirgctor of an executive agency). In this caseef@mmple, the President’s
choice was severely circumscribed: He was requoethoose an acting director from among FHFA’serdeputy directors.
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12 U.S.C. § 4512(f)This is simply not comparable to the ability ofPaesident to make a recess appointment with no
restrictions or oversight whatsoever.

Importantly, if Congress perceives that the Pregtideabusing his limited power to appoint actitfilicers, Congress has the
ability to address the problem through legislatiBnt Congress cannot limit the President’s contstitally granted power
under the Recess Appointments Clause. The unlincbedtitutional power to make recess appointmentsarefore unlike
the limited statutory power to designate actingcefs. And given the vastly different types, fupn8, and tenures of
executive officers, the Court could not possibly ##at a two-year limit on acting officers’ tenusemandated in each and
every case—which is what the Court would have yosa@rder to avoid the justiciability problem dissed above.

Because plaintiffs’ proposed “reasonableness” stahds not capable of judicial application—and hesea plaintiffs’
two-year cap finds no support in the Constitutiohe-€ourt rejects plaintiffs’ claim that the lengthDeMarco’s tenure was
constitutionally invalid.

2. Other Appointments Clause Challenges

In addition to their challenge to the length of Delb’s term, plaintiffs make two other argumentgareling the validity of
his tenure. First, they argue that, although figemissible for the duties of a principal officertemporarily devolve upon a
subordinate by operation of law, the President n@ybe given the power to select the officer whib pérform those duties
(unless his choice is confirmed by the Senate). aAsesult, plaintiffs contend, the procedure un@er512(f) is
unconstitutional, as it gives the President thétgltdo choose an acting director from one of thdeputy directors. Plaintiffs
base their argument on the fact that the Congiitutientifies only one circumstance in which thediient may appoint a
principal officer without Senate confirmation: chgia Senate recess.

Plaintiffs’ argument suffers from a logical flawp\wever. As explained ikaton a subordinate who takes on the duties of a
principal officer does not thereby become a priacifficer who requires Senate confirmati@aton 169 U.S. at 343-44
Given that the Appointments Clause permits Congtesgest the appointment of inferior officers iretRresident alone,
there is nothing unconstitutional about allowing #resident to choose an acting director.

*12 Second, plaintiffs contend that, setting aside emystitutional problems with DeMarco’s appointmand tenure, his
appointment did not comply with 4512(f) Their argument is as follows: DeMarco’s predeses3ames Lockhart, served as
FHFA director pursuant t® 4512(b)(5) That provision designated the then-current direaf OFHEO (FHFA's
predecessor) to “act” as the first FHFA directos. &result, plaintiffs argue, Lockhart merely sdres aracting director
and his resignation therefore did not trigget512(f)—which applies only “[i]n the event of the deathsignation, sickness,
or absence dhe Director....” (Emphasis added.)

Plaintiffs did not assert this claim in their ameddcomplaint, and therefore it is not properly befthe Court.SeeFischer

v. Minneapolis Pub. Schs/92 F.3d 985, 990 n.4 (8th Cir. 20X5)[I]t is axiomatic that [a] complaint may noebamended
by the briefs in opposition to a motion to dismiss(citation and quotations omitted; alteratioms ariginal)); Thomas v.
United Steelworkers Local 193843 F.3d 1134, 1140 (8th Cir. 2014l is well-established that parties cannot am#rair
complaints through briefing or oral advocacy.” &ibn and quotations omitted)gallagher v. City of Claytgn699 F.3d
1013, 1022 (8th Cir. 2013)1t is a basic principle that the complaint magt the amended by the briefs in opposition to a
motion to dismiss, nor can it be amended by thefdon appeal.” (citation and quotations omitted)).

7 As DeMarco was appointed in 2009, it is also likiédgt any challenge to the validity of that appwient would be tirr-barred

Sei28 U.S.C. § 2401(a)

In any event, the Court disagrees with plaintifisading of the statute. Although the languagg 4612(b)(5)can be read to
suggest a distinction between Lockhart’s role dredrole of a director appointed unded512(b)(1) the Court believes that
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the better reading is that Lockhart was a direatioose resignation triggered the power to appoirdaimg director undeg
4512(f).

Section 4512(b)(5 the fifth paragraph of subsection (b), whiclgémerally concerned with the appointment of tlieator.
The first four paragraphs of subsection (b) desctiite process for appointing a director and gotleeriength of his tenure.
The fifth paragraph, under which Lockhart becaneedinector, begins with the phrase “[n]otwithstargdparagraphs (1) and
(2)"—thus indicating that the person designatedenn®)(5)would be subject to those provisions if not for the @ticey
language. The structure and language of subsefjotihus connect the “director” appointed unde(§p}o the “director”
appointed under (b)(1). For that reason, the beti@iing of the statute is that (b)(5) is not déstg some unique official,
but rather a director like those described in (b)élbeit appointed under a special method and witipecial tenure not
applicable to later directors).

This interpretation is further bolstered by thet fdat (b)(5) vests the director’s duties in thenfer director of OFHEO.
Because the office of OFHEO director required Sermanfirmation, Lockhart could constitutionally weras the director
(and not merely the acting director) of FHFA with@alditional Senate confirmatioBee FHFA vUBS Americas In¢c.712
F.3d 136, 144 (2d Cir. 2013holding that Lockhart's duties as FHFA directoerer “germane” to his duties as OFHEO
director and therefore he did not need to be renatad and reconfirmed). And indeed, paragraph )lsi@&es that the
appointed individual acts “foall purposes as” and “with thfell powers of’ the director. (Emphasis added.) Thisecis
therefore unlikeDoolin Security Savings Bank, F.S.B. v. Office lfff Supervisionin which the D.C. Circuit held that the
resignation of an acting director who was not apieal in conformity with the Appointments Clause diot trigger a
“vacancy” within the meaning of the Vacancies A@&9 F.3d 203, 207-08 (D.C. Cir. 1998)

*13 Finally, the Court finds it unlikely that Congreisgended to leave the office of FHFA director vaicim the event of
Lockhart’s resignation. The manifest purpos& @b12(b)(5was to enable FHFA to hit the ground running ispanse to a
serious economic crisis. Any resignation by thenage first director would likely occur relativelyarly in the life of the
agency. Congress cannot have intended to leave FHéderless in the midst of the emergency that pteththe agency’s
creation. For these reasons, the Court rejectatiffsi argument that DeMarco’s appointment was imotonformity with§
4512(f).

3. De Facto Officer Doctrine

Even if the Court were to agree with plaintiffs ttfieMarco’s service as acting director was invalidhe time that FHFA
entered into the Third Amendment, tiiee factoofficer doctrine would bar the relief that plaffgiare seeking.

“The de factoofficer doctrine confers validity upon acts penfigd by a person acting under the color of offitidé even
though it is later discovered that the legalityttedt person’s appointment or election to officeléicient.” Ryder v. United
States 515 U.S. 177, 180 (1995The doctrine “springs from the fear of the ch#wst would result from multiple and
repetitious suits challenging every action takeretgry official whose claim to office could be openquestion, and seeks
to protect the public by insuring the orderly fuontng of the government despite technical defactstle to office.” Id.
(citation and quotations omitted).

Plaintiffs argue that thde factoofficer doctrine only applies to technical defeictshe appointment process, not to alleged
violations of the Appointments Clause. Several 8o Court cases contain language supporting tais. @eeNguyen v.
United States539 U.S. 69, 77 (2003)Typically, we have found a judge’s actions to \adid de factowhen there is a
merely technical defect of statutory authority.itgtions and quotations omittedRyder 515 U.S. at 182declining to apply
the de factoofficer doctrine because “one who makes a timbbilenge to the constitutional validity of the appment of

an officer who adjudicates his case is entitled ttecision on the merits of the questioiVgDowell v. United Stated459
U.S. 596, 598 (1895[rejecting challenge to a judge that involved “aerenmatter of statutory construction” rather than a
“trespass upon the executive power of appointment”)
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All of these cases, however, arose in a specifitecd: They involved challenges by litigants to fi@wver of the judicial
officers who were presiding over their cases. Tdustext is significant for two reasons. First, theruption caused by
invalidating a judgment on the basis of the inugfidf the judicial officer's appointment is no @ifent from the disruption
caused by overturning a judgment for any otheraeaghe overturning of a lower-court judgment iatine outcome of
judicial review; it is generally not a big deal. i@@quently, the concerns animating tleefactoofficer doctrine—such as
finality and “insuring the orderly functioning ohé government,’Ryder 515 U.S. at 186-have little application in this
context.

Second, the litigants in these cases raised tinaillenges to the authority of the judicial officataring the course of
litigation, which suggests that there was a nateral point beyond which their challenges would agkr have been
entertained—namely, after the judgments becamé?®ifaeid. at 182(stating that atimely challenge to the constitutional
validity of the appointment of an officer who adjcates his case” should be entertained on the sn@hphasis added)).
Likely for these reasons, the Supreme Court hatedhithat these limits on thée factoofficer doctrine only apply in
challenges to judicial appointments: “Whatever foece of thede facto officer doctrine in other circumstances, an
examination of our precedents concerning allegedjidarities in the assignment of judges does aotpel us to apply it in
these [judicial] casesNguyen539 U.S. at 7.7

8 Compare, for exampldJnited States v. Book, in which the Supreme Court held that the manga8entencing Guidelin

violated the Sixth Amendment right to a jury triadi3 U.S. 220 (2005)The constitutional significance of the right tquey trial in
criminal cases can hardly be overstated. Yet thmeBue Court only applied its holding to cases tmte still pending onicecl
review, id. at 268 meaning that nearly two decadesrth of criminal sentences imposed under an uritatisnal regime wet
left intact. In other words, there are circumstanicewhich counterbalancing concerns of finalitgldahe orderly functiomig of
government outweigh the injustice of failing to nesk a constitutional injuryeven an injury as palpable as being deprived ¢
right to have a jury find, beyond a reasonable ticalbfacts used to increase a criminal sentefibe. Court sees no reaswhy
Appointments Clause violations would be exempt from geiseral principle.

*14 In other contexts, the Supreme Court has beemgitb employ thale factoofficer doctrine to avoid invalidating the
actions of officials, even when the officials’ aathy is challenged on constitutional grouridsor example, irBuckley v.
Valeqg the Supreme Court recognized the “de facto uglidif the Federal Election Commission’s past atsialespite
finding that four of the members’ appointments ated the Appointments Clause. 424 U.S. 1, 142 (19&intiffs point
out thatRyderconfinedBuckleyto its factsSeeRyder 515 U.S. at 184‘To the extent these civil casedyckleyandConnor
v. Williams 404 U.S. 549 (1972per curiam) ] may be thought to have implicitiypied a form of thede factoofficer
doctrine, we are not inclined to extend them beyihiait facts.”). But, as relevant to the Appointrtsee@lause challenge, the
facts ofBuckley—which concerned the activities of an executivenagewith a wide range of regulatory responsibititieare
much more similar to the facts of this case thay tire to the facts &®yderandNguyen

9 It is true that courts will in some cases invalette actions of executive officials whose appo@rita violated the Appotment:

Clause.See, e.gl.ucia v. S.E.G.No. 17-130, 2018 WL 3057893, at *8-9 (U.S. Juiie 2018)(holding that administrative le
judge was unconstitutionally appointed and remapdire case for a hearing before a different, pitgmgpointed judge)Noe
Canning 134 S. Ct. at 2558, 2578ffirming the lower cours invalidation of an order from the National LalRelations Board
But such cases typically involve contested adveisproceedings and thus more closely resemblesdésRyderandNguyen

Plaintiffs also contend th&uckleydid not really apply thee factoofficer doctrine, but instead applied the latesededited
non-retroactivity doctrine d€hevron Oil Co. v. Husq04 U.S. 97 (1971ButBuckleydid not citeChevron Oil despite the
fact thatChevron Oilhad been decided only five years earlier. InstBatkleycited, among other casd®yan v. Tinsley
316 F.2d 430, 431-32 (10th Cir. 1968hich explicitly relied on thele factoofficer doctrine.See alsdRyder 515 U.S. at
183-84 (declining to apply thele factoofficer doctrine and then separately analyzing dogernment’s “alternative[ ]”
argument undeChevron Oi).

The Court therefore sees no barrier to the appiicadf thede factoofficer doctrine in this case, which stands on a
completely different footing fronRyderandNguyen Here, plaintiffs are attempting to unwind thei@ts of an executive
agency going back more than five years—actionsatibnal (indeed, international) significance thavé been the basis of



Case: 17-20364  Document: 00514550977 Page: 14 Date Filed: 07/11/2018

ATIF F. BHATTI; TYLER D. WHITNEY; and MICHAEL F...., Slip Copy (2018)

trillions of dollars’ worth of economic activity. here is simply no way to put the parties back itite positions they
occupied in August 2012. And plaintiffs’ particulenallenge to the validity of the Third Amendmentrstfbrought in June
2017—can by no stretch be considered “time8eeRyder 515 U.S. at 182he challenge must be “timely”).

Plaintiffs argue that they brought their claim witlihe applicable statute of limitationSee28 U.S.C. § 2401(a)But that
was undoubtedly true iBuckleyas well. The private interests served by statatdgmitation cannot be compared to the
fundamental need for a stable, functioning govemmd&he Court therefore holds that, even if DeM& cmitial
appointment or length of service violated the Appoients Clause, thde factoofficer doctrine would bar plaintiffs’ attempt
to undo the Third Amendment.

D. Counts IV and V: Non-Delegation Doctrine

Finally, plaintiffs allege that Congress’s grantohservatorship powers to FHFA violates the ndegiion doctrine.

*15 The Court agrees with FHFA that the non-delegatioantrine is not implicated in this case, becaus&A was not
exercising governmental power when it agreed td'tiied AmendmentSeeHerron v. Fannie Mag861 F.3d 160, 169 (D.C.
Cir. 2017) (stating that, as conservator, FHFA “step[pedD iannie Mae’s private shoes,” “shed[ ] its goveenin
character,” and “[became] a private party” (citatemd quotations omitted; some alterations in 0&Q); U.S. ex rel. Adams
v. Aurora Loan Servs., Inc813 F.3d 1259, 1261 (9th Cir. 201@)lding that FHFA’s conservatorship over Fanmiel a
Freddie did not transform them into governmentdities because the conservatorship “places FHFhenshoes of Fannie
Mae and Freddie Mac, and gives the FHRAIr rights and duties, not the other way around®e alsdJ.S. ex rel. Petras v.
Simparel, Ing.857 F.3d 497, 502-03 (3d Cir. 204")Ve conclude that the [Small Business Administral, when acting as
a receiver under the circumstances here, was tingaxs the Government.”)jnited States v. Beszbor2l F.3d 62, 68 (5th
Cir. 1994)(rejecting double-jeopardy claim because earéiersbit was pursued by the Resolution Trust Corpmrdin its
private, non-governmental capacity as receivér”).

1c The Eighth Circuit, like all other circuits to hawdressed the question, has held that FanniediErednd FHFA ai

governmental instrumentalities that Congress mayngs from state and local taxatidfennepin Cty. v. Fed. Nat'| Mortg. Ass'n
742 F.3d 818, 823-24 (8th Cir. 2018But an entity may be considered a governmentitlyefor one purpose-n particular, fo
the purpose of being protected from state and lacas—without being considered a governmentalyefti all purposesAurora
Loan Servy, 813 F.3d at 1261

The Third Amendment is simply a contractual arraneet that FHFA entered into on behalf of two prévahtities—Fannie
and Freddie—in its capacity as their conservatcs. ather courts have noted, “[rlenegotiating dividleagreements,
managing heavy debt and other financial obligati@msl ensuring ongoing access to vital yet harcstoe-by capital are
guintessential conservatorship tasks Pefry Capital LLC v. Mnuchin864 F.3d 591, 607 (D.C. Cir. 201 pgts. for cert.
denied 138 S. Ct. 978 (2018)Nos. 17-578, 17-580, 17-591). In other wordss¢hare the types of activities that any
conservator would typically undertake, not exeiskegovernmental power.

Plaintiffs argue that the Third Amendment was nthadess an exercise of governmental power becacsmrding to
plaintiffs, no private conservator or corporateicaf could have entered into it without violatinduciary and other duties
normally imposed under state law. It may well heetthat FHFA'’s actions would not be allowed undaditional principles
of corporate or conservatorship I&wut it does not follow that those actions aredfm@e governmental. Legislatures can
expand conservatorship and similar powers with@risforming conservators into agents of the govertncf. Pegram v.
Herdrich, 530 U.S. 211, 225-26 (200@xplaining that the Employee Retirement Incomeu8gy Act altered the common
law of trusts to permit certain actions that woallderwise violate the trustee’s fiduciary duties).

= But seeRoberts v. FHF, 889 F.3d 397, 404 (7th Cir. 2018)While the dividend terms under the Third Amendneay initially
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have proven more profitable to Treasury than tonfeaand Freddie, a conservator could have belithatdthe amendmestterm
would further the conservation of the companiesess better than either the ten-percent cash didide the twelvepercen
increases in liquidation preference.”).

Plaintiffs also argue that entering into the Thitthendment altered the legal rights and obligatiohird parties, which,
according to plaintiffs, is the very essence ofgawmental power. This is simply not true; corporetatracts commonly
alter shareholders’ rights and obligations. Pl#isittontend that it is significant that FHFA is ched with acting in the
public interest. But Fannie and Freddie were thérmasé'created ... to accomplish a number of govamiad objectives for
the national housing marketierron, 861 F.3d at 167-6&nd yet no one disputes that they are privaitemnt

*16 Plaintiffs compare this case 8lattery v. United States which the Federal Circuit held that the FDHZting as the
receiver for a failed bank, was the “United Stat&s” purposes of the Tucker Ac83 F.3d 800, 828 (Fed. Cir. 2009)
Slatteryis distinguishable, however. Blattery the FDIC, acting in its own capacity, contraclyalgreed to grant certain
regulatory concessions to a healthy bank to induaebank to merge with a failing baril. at 804 The FDIC breached the
agreement, causing the healthy bank to go intowandard spiral that eventually resulted in the FDiGting it into
receivership.ld. at 805-07 Among other claims, the shareholder-plaintifisitemded that the FDIC, acting as receiver,
wrongfully failed to distribute the liquidation glus.Id. at 826 The Federal Circuit simply held that “the FDI@ssition in
contracting on behalf of the United States, andiatsility for breach, includes responsibility ftine consequences of the
breach.”ld. at 828 The FDIC’s promise irBlatteryto forbear enforcing certain regulatory requireteewas clearly an
exercise of governmental power. In this case, hewdvHFA was not exercising governmental power wiasnconservator
of two private entities, it entered into a contratthose entities’ behalf.

Finally, citingPerry Capital plaintiffs contend that FHFA has the “power o.suspend the application of provisions of the
APA and HERA that would have otherwise restrictedaBury’'s legal authority to invest in the Comparii®ls.” Mem. in
Resp. at 24-25 [ECF No. 43]. This is a mischar&aton of Perry Capital which simply held that the plaintiffs could not
circumvent FHFA'’s statutory protection from judici@view by seeking declaratory and injunctive eelgainst FHFA’s
contractual counterpartierry Capital 864 F.3d at 615-16

Anticipating that the Court might find that FHFAta@s a private entity when it acts as consenitéiannie and Freddie,
plaintiffs argue in the alternative that FHFA's ians violate the private non-delegation doctrinen€rally speaking, that
doctrine limits the government’s ability to delegatgulatory and other governmental authority tivgbe parties.See
Pittston Co. v. United State868 F.3d 385, 394 (4th Cir. 200@Any delegation of regulatory authority ‘to priteapersons
whose interests may be and often are adverse intérests of others in the same business’ is\bséal.” (quotingCarter v.
Carter Oil Co, 298 U.S. 238, 311 (1936)The Court has already held, however, that FHF#EBons as a conservator are
not governmental in nature—and specifically that FH#é not exercise regulatory or other government#tharity when it
agreed to the Third Amendment. As a result, theapei non-delegation doctrine is not implicated.

Finally, even if FHFA is exercising governmentattearity when it acts as conservator, there is no-delegation problem.
“Congress may not constitutionally delegate itsdiadive power to another branch of Governmembtby v. United States
500 U.S. 160, 165 (1991But this doctrine “does not prevent Congress fismaking assistance, within proper limits, from
its coordinate Branchesld. “So long as Congress ‘lay[s] down by legislatie¢ @n intelligible principle to which the person
or body authorized to [act] is directed to confosuch legislative action is not a forbidden delemeof legislative power.””
Id. (quotingJ.W. Hampton, Jr., & Co. v. United Stat@36 U.S. 394, 409 (1928falterations in original)see alsdJnited
States v. Fernandez10 F.3d 847, 849 (8th Cir. 201@er curiam) (“So long as Congress clearly delieedhe general
policy, the public agency which is to apply it, ath@ boundaries of the delegated authority, it fr@sided an intelligible
principle.” (citation and quotations omitted)).

HERA provides the requisite “intelligible principldt authorizes the appointment of FHFA as conat or receiver “for
the purpose of reorganizing, rehabilitating, or ding up the affairs of’ the Companie2 U.S.C. § 4617(a)(2)t further
empowers FHFA, as conservator, to conduct the Cormagabusiness and

*17 take such action as may be—
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(i) necessary to put [the Companies] in a soundsahgent condition; and

(ii) appropriate to carry on the business of [therpanies] and preserve and conserve the assefs@elty of [the
Companies].

Id. 8 4617(b)(2)(D). And HERA specifies various acidhat FHFA may take to accomplish these tdsk$ 4617(b)(2)(B).
This is more than sufficient to meet the “intelilg principle” standardseeWhitman v. Am. Trucking Ass;rs31 U.S. 457,
474 (2001)("we have found an ‘intelligible principle’ in viemus statutes authorizing regulation in the ‘pulifiterest’ ”);
Fernandez710 F.3d at 84foting that the Supreme Court has “upheld delegatwhen the ‘intelligible principle’ guiding
the administrator was to set ‘fair and equitabletes and when the FCC regulates broadcast licéasesublic interest,
convenience, or necessity’ require” (citations ¢eai}).

Plaintiffs argue that the lack of judicial overdigii FHFA’s actions as conservator results in FHiAing too much power.
SeeUnited States v. Garfinke?9 F.3d 451, 459 (8th Cir. 199@)J]udicial review is a factor weighing in favof upholding

a statute against a nondelegation challenge.ti@itand quotations omitted; alterations in origjhaHFA does not operate
without oversight, however. The agency must sulgfettiled annual reports to Congress concerningditisities and the
condition of the Companie42 U.S.C. § 4521(a)siven the ongoing nature of a conservatorshigdwbiemands a degree of
flexibility), this continuing supervision is suffent to satisfy the requirements of the non-delegadloctrine.Cf. Whitman
531 U.S. at 475("the degree of agency discretion that is accdptalaries according to the scope of the power
congressionally conferred”)fouby 500 U.S. at 168-6%ejecting a non-delegation challenge to the DE&ghority to
temporarily designate a drug as a schedule | déedrgubstance for up to 18 months without pre+adment judicial
review).

E. Conclusion
Having found no viable claims against FHFA, the ©€a@rants FHFA’s motion to dismiss. Because theeere viable
claims against FHFA, there are likewise no vialignts against Treasury. Indeed, plaintiffs havéethio explain the basis
of any of their claims against Treasury, and thaxemecessarily failed to identify any claim thatild survive the dismissal

of the claims against FHFA. The Court therefor® @sants Treasury’s motion to dismiss (without riegdo address the
additional arguments that Treasury makes in supddrs motion).

ORDER
Based on the foregoing, and on all of the filesprds, and proceedings herein, IT IS HEREBY ORDEREAT:
1. Defendants’ motions to dismiss [ECF Nos. 29,84]GRANTED.

2. Counts | and Il of plaintiffs’ first amended cplaint [ECF No. 27] are DISMISSED WITHOUT PREJUDIG&
lack of jurisdiction.

3. All of plaintiffs’ other claims are DISMISSED VWH PREJUDICE.
4. Plaintiffs’ motion for summary judgment [ECF N#l] is DENIED.

*18 LET JUDGMENT BE ENTERED ACCORDINGLY.
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